














and to the partners, successors, executors, administrators and legal representatives (and said assigns) of
such other party, in respect of aft covenants, agreements and obligations of this Agreement.

Neither OWNER nor ENGINEER shall assign, sublet or transfer any rights under or interest in this
Agreement without the writlen consent of the other, except to the extent that any assignment, subletting or
transfer is mandated by law or the effect of this limitation may be restricted by law. Unless specifically
stafed fo the contrary in any written consent to an assignment, no assignment will release or discharge the
assignor from any duty or responsibility under this Agreement. Nothing contained in this paragraph shall
prevent ENGINEER from employing such independent professional associates and consultants as
ENGINEER may deem appropriate to assist in the performance of services hereunder.

Nothing under this Agreement shall be construed Lo give any rights or benefits in this Agreement to anyone
other than OWNER and ENGINEER, and all duties and responsibilities undertaken pursvant to this
Agreement will be for the sole and exclusive benefit of OWNER and ENGINEER and not for the benefit of
any other party. :

In the event the Agreement is terminated by the Engineer or the Owner, the Engineer will provide, at the
owners request, all plans, tracing, maps, specifications, calculations, survey data, models, topo, design files,
computer files, electronic data and files, notes, and all other documents related to the project. The status of
thege documents should reflect that with which the Engineer has requested payment for or has been paid
for.

F. Dispute Resolution

1.

Notice: Written notice stating the general nature of each Claim, dispute, or other matter shall be delivered by
the claimant to OWNER promptly (but in no event later than 30 days) afier the start of the event giving rise
thereto. Notice of the amount or extent of the Claim, dispute, or other matter with supporting data shal] be
delivered to the OWNER within 60 days afler the starl of such event (unless OWNER allows additional time
for claimant to submit additional or more accurate data in support of such Claim, dispute, or other matter).

OWNER s Decision: OWNER will render a formal decision in writing within 30 days after receipt of the

last submittal of the claimant or the last submittal of the opposing party, if any. OQOWNER’s written decision
on such Claim, dispute, or other matter will be final and binding upon ENGINEER unless:

A. an appeal from OWNER’s decision is taken within the time limits and in accordance with the dispute
resolution procedures set forth in Article 11.G; or

B. if no such dispute resolution procedures have been set forth in Article 11.G, a written notice of intention
to appeal from OWNER’s written decision is delivered by ENGINEER to OWNER within 30 days after
the date of such decision, and a formal proceeding is instituted by the appealing party in a forum of
competent jurisdiction within 60 days after the date of such decision or within 60 days after Substantial
Completion, whichever is later (unless otherwise agreed in writing by OWNER), to exercise such rights
or remedies as the appealing party may have with respect o such Claim, dispuie, or other matier in
accordance with applicable Laws and Regulations.

If OWNER does not render a formal decigsion in writing within the time stated in Article 11.F.2, a decision
denying the Claim in its entirety shall be deemed to have been issued 31 days after receipt of the last submittal

. of the claimant or the last submittal of the opposing party, if any.

4, No Claim for an adjustment in Contract Price or Contract Times (dr Milestones) will be valid if not submitted

in accordance with this Article 11.F.

G. Arbitration

1.

All claims, counterclaims, disputes and other matters in question between the parties hereto arising out of
or relating to this Agreement or the breach thereof will be decided by arbitration in accordance with the
Construction Industry Arbitration Rules of the American Arbitration Association. This Agreement to




6.

arbitrate and any other agreement or consent to arbitrate will be specifically enforceable under the
prevailing law of any court having, jurisdiction.

Notice of demand for arbitration must be filed in writing with the other party to this Agreement and with
the American Arbitration Association. The demand must be made within a reasonable time afier the claim;
dispute or other matter in questions has arisen. In no event may the demand for arbitration be made after
the date when institution of legal or equitable proceedings based on such claim, dispute ot other matter in
question would be barred by the applicable statute of limitations.

Omit
Omit

The award rendered by the arbitrators will be final, judgment may be entered upon it in any court having
jurisdiction thereof, and will not be subject to modification or appeal except to the extent permitted by
Sections 10 and 11 of the Federal Arbitration Act (9 U. S. C. Sections 10 and 11).

Omil

Prior to the exercise of any rights or remedies described in this Article, OWNER and ENGINEER agree

that if any claim or dispute arising out of this Agreement or the breach cannot be sctiled through direct
discussions, OWNER AND ENGINEER may agree to first endeavor to settle the claim or dispule by
mediation under the Construction Industry Mediation Rules of the American Arbitration Association then
in effect.

Accordingly, the parties have executed this Agreement as of the day and year first above written.

CITY OF O’FALLON, MISSOURL, Owner

BY:
Keith Riesberg - City Admmlstr'\tor

ATTEST:

Pamela L. Clement - City Clerk

Woodard & Cusran ,Enpineer

BY:

(Titte)

ATTEST:

(Title)




EXHIBIT A
SCOPE OF WORK

Part 1 — Scope of Services

Part 2 — Additional Services

The OWNER reserves the right to request additional work, and changed or unforeseen conditions may require
changes and work beyond the scope of this agreement. In this event, a supplement to this agreement shall be
executed and submitted for the approval of the OWNER prior to performing the additional or changed work or

incurting any additional cost thereof. Any change in compensation or schedule will be specified in the supplement.

Part 3 — Schedule of Completion




EXHIBIT B
TERMS AND CONDITIONS

Billing and Payment Terms to Engincer for Services




EXHIBIT C
REIMBURSEABLE EXPENSES




EXHIBITD
OWNERS REPRESENTATIVE GUIDELINES

NOT USED
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EXHIBIT E
ENGINEERS NOTICE OF ACCEPTABILITY OF WORK

NOTICE OF ACCEPTABILITY OF WORK

PROJECT:
OWNER:

OWNER’S CONSTRUCTION CONTRACT IDENTIFICATION:
EFFECTIVE DATE OIF THE CONSTRUCTION AGREEMENT:

CONSTRUCTION CONTRACT DATE:

ENGINEER:
To:
OWNLER
And To:
CONTRACTOR
From:
ENGINEER

The Engineer hereby gives notice fo the above Owner and Contractor that the completed Work furnished and
performed by Contractor under the above Contract is acceptable, expressly subject to the provisions of the related
Contract Documents, the Agreement between Owner and Engineer for Professional Services dated . ,
.and the terms and conditions set forth on the reverse side of this Notice. ‘

By:

Title:

Dated:




(Reverse side of Notice)

CONDITIONS OF NOTICE OF ACCEPTABILITY OF WORK

The Notice of Acceptability of Work (“Notice”) on the front side of this sheet is expressly made subject to
the following terms and conditions to which all persons who receive said Notice and rely thereon agree:

1. This Notice is given with the skill and care ordinarily used by members of the engineering
profession practicing under similar conditions at the same time and in the same locality.

2. This Notice reflects and is an expression of the professional judgment of Engineer.

3. This Notice is given as to the best of Engineer’s knowledge, information, and belief as of the date
hereof,

4.  'This Notice is based entirely on and cxpressly limited by the scope of services Engincer has been
employed by Owner to perform or furnish duting construction of the Project (including observation of the
Contractor’s work) under Engineer’s Agreement with Owner and under the Construction Contract referred to
on the front side of this Notice, and applies only to facts that are within Engineer’s knowledge or could
reasonably have been ascertained by Engineer as a result of carrying out the responsibilities specifically
assigned to Engineer under such Agreement and Construction Contract.

5. This Notice is not a guarantee or warranty of Contractor’s performance under the Construction
Contract referred to on the front side of this Notice, nor an assumption of responsibility for any failure of
Contractor to furnish and perform the Work thereunder in accordance with the Contract Documents.

\




Resolution No. 5-13-10B

A RESOLUTION DECLARING THE SUPPORT OF THE ST. CHARLES COUNTY
COUNCIL FOR SENATE BILL 7'S AMEMDMEMT OF SECION 67.281, REVISED
STATUTES OF MISSOURI.

WHEREAS, a majority of the municipalities in St. Charles County intend to adopt
the Council’s 2009 international Residential Code that includes a mandate for
residential fire sprinkler systems in al one and two-family construction; and

WHEREAS, Council is of the opinion a consumer should have the right to choose
sprinklers as an option. But such choice should not be mandated by the

government; and

WHEREAS, ail governments need to be reluctant to add arbitrary costs to the
burden borne by consumers and businesses, especially in a struggling economy;
and '

WHEREAS, the government should not take actioh to impair safe, decent housing
the average working citizens of St. Charles County can afford; and

WHEREAS, the installation of a residential fire sprinkler system is estimated to
range between $8,000 to $15,000; and

WHEREAS, according to national economists, a $1,000 increase in the price of the
average new home results in 217,000 households no longer being able to afford to
purchase a home; and

WHEREAS, a cost increase of this proportion would force hundreds of thousands of
prospective home buyers out of the market for new home construction that
included a residential fire sprinkler system; and

WHEREAS, a decrease in homes being build also means a subsequent loss of
construction jobs and economic growth; and

WHEREAS, a residential fire sprinkler system has the potential to save lives and
should be an option made available to consumers; and

WHEREAS, state law at present allows both fire protection districts and local
governments jurisdiction over the identical geographic area to apgp
possibly conflicting laws on this topic; and
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WHEREAS, state law at present has a sunset provision providing that Section
67.281, RSMo. will expire on December 31, 2011.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
O'FALLON, MISSOURI, AS FOLLOWS:

Sectionl. The City of O’Fallon Council hereby expresses its full support for the

passage of Senate Bill 7, amending 67.281 of the Revised Statutes of
Missouri, removing the sunset provision and ensuring Section 67.281
remains the law of Missouri.

Sectionl. The City Clerk shall provide a copy of this resolution to the Executive
Assistant to the County Council, Senators Scott Rupp, Tom: Dempsey
and to Senator John Griesheimer

PASSED BY THE CITY COUNCIL FOR THE CITY OF O’FALLON, MISSOURI,
THIS DAY OF ; 2010.

Presiding Officer

Attest:

Pameila L. Clement, City Clerk

APPROVED BY THE MAYOR FOR THE CITY OF O'FALLON, MISSOURI, THIS
DAY OF , 2010. '

Mayor, Bill Hennessy

Attest:

Pamela L. Clement, City Clerk

Approved as to Form:

Kevin M. O'Keefe, City Attorney
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Resolution No. 5-13-10C

A RESOLUTION APPROVING ENTERING INTO A PROJECT
DEVELOPMENT AGREEMENT (PDA) WITH SIEMENS INDUSTRY INC.
FOR THE PERFOMANCE OF A TECHNICAL AUDIT TO DETERMINE THE

ACCURACY OF A REPRESENTATIVE PERCENTAGE OF EXISTING
RESIDENTIAL AND COMMERCIAL WATER METERS.

WHEREAS, the City of O’Fallon wishes to implement a Automatic Meter
Infrastructure (AMI) system; and

WHEREAS, the above described services are necessary to determine current
accuracy of existing water meters to validate moving forward with a

complete AMI system; and

WHEREAS, City Staff has solicited RFQ’s, interviewed participating firms and
find it in the City’s best interest to enter into a PDA with Siemens Industry
Inc. for the performance of a Technical Audit to determine existing water

meter accuracy.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF O'FALLON, MISSOURI, AS FOLLOWS:

The agreement, standard terms, and conditions attached hereto as Exhibit A,
and incorporated herein by reference, is hereby approved and accepted by
the City of O'Fallon. The City Administrator is hereby authorized to execute
the agreement in substantial conformity with Exhibit A on behalf of the City,
together with such revisions thereto as may be approved by the City
Administrator and City Legal Counsel.

PASSED BY THE CITY COUNCIL FOR THE CITY OF'O'FALLON,
MISSOURI, THIS DAY OF , 2010.

Presiding Officer

Attest:
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Pamela L. Clement, City Clerk

APPROVED BY THE MAYOR FOR THE CITY OF O’FALLON, MISSOURI,
THIS DAY OF , 2010.

Mayor, Bill Hennessy

Attest:

Pamela L. Clement, City Clerk

Approved as to Form:

Kevin M. O’Keefe, City Attorney
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TRUST - TEAMWORK
RESPECT - SERVICE

TEAM O FALLON

CITY ov O'FALLON +» MISSOURI

Memorandum

To: Mayor Bill Hennessy / City of O’Fallon Council Members
Thru: Keith Riesberg - City Administrator \CQ,_

From: Dan Scherer -- Managing Director of Water and Sewer

CC: File

Date: 5/6/2010

Re: Water Meter Program Project Development Agreement

As previously discussed and presented in prior Council Workshop Sessions the Water Department is
recommending to move forward with the implementation of water system wide Automatic Meter
Infrastructure (AMI) system. The first step of this program is a Project Development Agreement (PDA).

Staff has solicited RFQ’s to a list of seven (7) contractors that specialize or have experience in these
types of projects. This solicitation generated one response from a firm interested in supplying the city
with their qualifications and experience in such projects. An interview committee comprised of various
City Staff has interviewed this firm and has agreed that Siemens Industry’s has the experience and
qualifications to perform the required Technical Audit of the systems existing water meters. Per the
agreement a representative percentage of the systems residential and commercial meters will be
tested by a third party testing agency to determine if it is prudent to move forward with the actual
implementation of the meter change out program. The other six (6) firms solicited were contacted in an
effort to gain knowledge as to why they were not willing to forward a RFQ for review and consideration,
the majority of them stated that were not qualified to perform a project of this magnitude in the time line
prescribed in the RFQ.

If the AMI program is determined to be feasible thru the Technical Audit it will be brought back to City

Council for approval at a later date, estimated cost of the completed AMI program at this time is
approximately 10 million dollars. Total implementation of the project includes a radio path study to
assure reads are transmitted back to the billing office in a accurate and uninterrupted manner,
installation of repeater towers, installation of receiving towers, installation of radio equipment and
software at the billing office, the replacement of approximately 15,000 water meters commercial and
residential combined, and all technical assistance required to set up and get the program up and
running in a trouble free manner. If at the completion of the Technical Audit the program is deemed
feasible and the City desires to terminate the program Siemens Industry’s would be compensated in
the amount of $32,000.00 for services rendered per the Project Development Agreement.

If you should have any questions please feel free to contact Al Kilpatrick or | anytime.
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PROJECT DEVELOPMENT AGREEMENT

Siemens Industry Inc., a Delaware corporation with its principal place of business located at 1000 Deerfield
Parkway, Buffalo Grove, Mllinois (“Siemens™) and the City of O’Fallon, a municipal corporation of the State of
Missouri with its principal place of business located at, 100 North Main Street, O’Fallon, Missouri (“City”)
(collectively the “Parties™), enter into this Project Development Agreement (“PDA™) this day of ,
2010 and agree as follows:

RECITALS

WHEREAS, Siemens responded to “the Request for Qualifications - for a Comprehensive, Guaranteed Water Meter
Performance Contract,” issued by the City.

WHEREAS, the City has requested that Siemens perform work for the City;

WHEREAS, the Parties agree that Siemens will perform work under this PDA with the intention that Siemens will
prepare a draft Performance Contracting Agreement (PCA) in compliance with Missouri Statutes Chapter 8
Section 8.231 wherein Siemens will guarantee the watér meter accuracy and operational savings of the installed
Automatic Meter Infrastructure (AMI) system.

WHEREAS, Siemens must perform a detailed evaluation of the City’s meter infrastructure known as the Technical
Audit Service. This will determine the existing water meter accuracy, operational savings and capital cost avoidance
to be guaranteed.

AGREEMENT

Upon the date hereof, or upon such later date as agreed upon by the Parties (the “Effective Date”), Siemens shall
commence performing the Technical Audit Services. The term for performing the Technical Audit Services shall
conclude upon the submission of the results of the Technical Audit Service to the City by Siemens. Siemens shall
use reasonable efforts to deliver the Technical Audit Services results no later than sixty (60) days from the Effective
Date. During this sixty (60) day period, the City agrees not to work with any other Energy Services Company
(ESCO) on a project involving the City’s water meter infrastructure.

Siemens will provide the City with a list of the residential meters to be replaced during this detailed audit.
Approximately 265 meters will be tested, as recommended by the American Water Works Guidelines (AWWA) for
meter testing programs. In addition to the above selected meters, there will be a list of alternate meters that can be
utilized in the case where one of the sample meters cannot be changed due to conditions. Meters will be sent to a
qualified third party testing service for required third party testing in accordance with American Water Works
Association (AWWA) C700 and C708. Siemens will provide the City with a list of all large commercial meters to

" be tested during this detailed audit. A test list will be developed to include approximately 10% of the meters as
recommended by AWWA guidelines.

Siemens agrees to perform the Technical Service Audit for the City of O’Fallon. If the result of the audit delivers a
cash positive project for the City, the expectation is to enter into good faith negotiations toward a Performance
Contract Agreement. If, however, either (a) good faith negotiations are unsuccessful in developing a Performance
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Contract Agreement deemed by the governing body of the City to be in the public interest or (b) the City elects to
defer (whether for a specific term or an indefinite term) entering into a Performance Contract Agreement, the City
agrees to pay Siemens the amount of $32,000 for the engineering, meter testing, new meters installed and any other
services performed under the Technical Service Audit. Should meter test results indicate that a cash positive project
cannot be developed, the City is under no obligation to pay for any engineering, meter testing, new meters installed,
or any other services performed under the Technical Service Audit.

Any information concerning Siemens or the City that is designated as proprietary and disclosed in confidence to the
other party during the term of this PDA is disclosed in confidence. The party that receives such confidential
information shall not publish or disclose the same to any other entity or person without the prior written approval of

the disclosing party.

IN WITNESS WHEREOF, the Parties hereto have caused this Project Development Agreement to be duly
executed by their respective authorized officers or authorized signatories as of the date first above written.

CITY OF O°’FALLON, MISSOURI (“CITY”) SIEMENS INDUSTRY, INC.
‘By': . ' By:
Mr. Keith Riesberg, City Administrator
Name/Title:
ATTEST:
By:

Pam Clement, City Clerk

APPROVED AS TO FORM:

By:
Kevin O’Keefe, City Attorney






